04-20282
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Nu. 04-33752-GFK
Chapter 7
Daniel Vadnais,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

TO: The Debior(s) and other entities specificd in Local Rule 9013-3(a).

1. Ameriquest Mortgage Company moves the Court for relief requested below and gives
Notice of Hearing,.

2. The Court will hold a Hearing on this motion at 10:30 a.m., on September 27, 2004, in
Courtroom No. 2281, at the United States Courthouse, al 300 South Fourth Street, Minneapolis,
Minnesota.

3. Any response to this motion must be filed and delivered no later than September 22,
2004, which is three days betore the time sct for the hearing (excluding Saturdays, Sundays, or
holidays), or filed and served by mail no later than September 16, 2004 which is seven days
before the time set for the hearing (excluding Saturdays, Sundays, or holidays). UNLESS A
RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRAN'T
THE MOTION WITHOUT A HEARING.

4, This court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334,
Bankruptcy Rule 5005 and Local Rule 1070-1. This proceeding 1s a core proceeding. The
petition commencing this Chapter 7 case was filed on June 25, 2004. The casc is now pending in
this court.

5. This Motion arises under 11 11.5.C. §362 and Bankruptcy Rule 4001. This motion is
filed under Bankruptey Rule 9014 and Local Rules 9013-1 - 9019-1(d). Movant Requests Relief
with respect to exempl property of the debtor subject to a lien.

0. By mortgage dated January 30, 2002, in the original principal amount of $163,400.00
(the "Mortgage"), which mortgage was subsequently assigned by Document No. 3490024,
Movant acquired a first morigage's interest in the following real property (the "Property"), to-wit.



Lot 4, Block 3, Thome's 1 akeridpe No 20 Ramises Counta Minnesota

The Mortgage was filed in the offices of the Recorder, for Ramsey County, Minnesota on April
12, 2002, as Document No. 3100024, A copy of the Mortgage is attached hereto as Exhibit A

7. The last payment received from Deblors was applicd to the June, 2004 payment as that
was the next payment due. Debtor(s) is delinquent under the terms of the note secured by the

Mortgage with respect to monthly payments due as follows:

2 payments (@ $1,221.83 $2,443.66
Accrued late charges $586.48
Attorneys Fees & Cost B S700.00
TOTAL $3,730.14

The outstanding principal balance due to Movant under the terms of the note is $160,290.17 as of
August 25, 2004, and interest accrues at the rate of 8.20% per diem per day. The amount

therefore due and owing on said note is as follows:

Principal SLGh 2T
Accrued Late charges SIRG.AN
Non Escrow Advances S
Interest §3.31292
Attorneys Tees & Costs $700.00
TOTAL $164,979.57
8. Movant does not have, and has not been offered, adequate protection of its interest in the

Property. In view of the fact that this is a Chapter 7 liquidation proceeding, the Property is not
necessary for an effective reorganization. Moreover, Debtor(s) failurc to make payments to
Movant when due, or otherwisc provide Movant with adequate protection of its interest in the
Property constitutes cause, within the meaning of 11 U.S.C. Sec. 362(d)(1), entitling Movant to

relief from the automatic stay.

9. If testimony is necessary as to any facts relevant to this motion, Nancy A. Nordmeyer,
7300 Metro Boulevard #390, Edina, MN, will testify on behalf of Movant.

10.  This is an attempt to collect a debt and any information obtained will be used for
that purpose. This notice is required by the provisions of the Fair Debt Collecction Practices Act
and does not imply that we are attempting to collect money from anyone who hue discharped the

debt under the Bankruptcy Laws cf the United States.

WHEREFORE, Movant, tespectully moves the Court for an Order modifying the automatic stay
of Sec. 362(a) so as to permit Movant to forcclose its Mortgage on the Property and tfor such
other relief as may be just and equitable.



Dated: a 7:3

Signed: o NANCY A NORDMEYER

SHAPIRO & NORDMENYER TP
Nancy A, Nordmeyer- 121350
Lawrence P. Zielke {32339
Almey for movant

7300 Metro Boulevard 7390

Edina, MN 55439.2306

(052) B31-1060

VERIFICATION

l,"‘..\‘ L '.- e . the \AA LT - S s Cof
Ameriguest Mortgage Company, the movant nanied in the lorcgoing notice of heuring and
molion, declare under penalty of perjury thal the forcgoing is true and correct according to the

best of my knowledge, information and beliei

B et { -

Execued on: ! 1 Suned. oLy,

Ameriguest Mortgage Corpany
505 City Parkway West STL 100
Orange, CA 92808
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ADJUSTABLE RATE NOTE
[LIBOR Index - Rate Caps}

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND MY MONTHLY
PAYMENT. THIS NOTE LIMITS THE AMQUNT MY INTEREST RATE GAN CHANGE AT ANY ONE TIME AND THE
NMAXIMUNM RATE [ MUST PAY, THIS LOAN HAS A PREPAYMENT PENALTY FRUYISION.

Junuary 30, 2002 Orange Califernla
Datm} iy [Stais)

2291 QOUNTY ROAD I EAST. WHITE BEAR LaKE, mn 37110
[Fropery Aodrees]

1. BORROWER'S PROMISE 70 PAY

! In return for o loan that | have recaived, | promise (o pay U.5. $ 163.400.00 (this arnount is called "princtpal”), plus
intoraet, s ihe erder of $he Lender. Tho Lender 13 Amerig t Muilgage Cupany .

| understand that the Lander may tranefer this Note, The Lender or anyone who takes this Nots by transfar and who is
sntitied to revetve paymsnts unter this Nole is called the "Note Hokler.”

2. INTEREST
fnterast wi! ha chmrgad on unpald principal until tha tul! amoust of pringipal hac besn pald. | will pay interest ol 2
youfly rate 0! 3.200 Yo, This interest ratw | will pay may change In sccordance with Section 4 of this Note. The interest
« rate required by this Section 2 and Sectlon 4 of this Nete js the rate 1 wil pay both befere and afler any defaull
dereribed in Seclion 7(B) of this Note.

3. PATMENTS '
{&) Time and Place of Payments

1 will pay principal and Interest by making payments every mamh .

I wili make my monihly payments on the first day of each manth boginning en Aprll 1, 2002 . | will make
thesc paymsnts every month il | have paid alf of the principal and Interest and any other charges described
Balow that | may ewe under ihis Nofe. My monthly peyinents wit be applied 1o Interes! before pringipal. I, on
Mareh 1, 2032, 1 sU!l owe amounts under this Nols, | will pay thops ameunts in full on that date, which is called
the *"Maturity Date". ’

} will meke my payments at: 395 Seuth Main Street, STE. 8000 Orange, CA 92868

or 2t 3 differsnt place If required by the Note Holder.
{8) Amount of My Initfal Monthly Paymonts .
Each of my inillal monthly payments will be In the wmount of U9, § 1,221.84 . This smount may chefpc.

{C) Monthly Payment Ghanges ’
Lhangos in my menthly payrment will reflect changes in the unpald principsi of my loan 3nd in the inferest rete that |
Ut poy. The Nete Heldor will daterming my mew Intereat rate end the changed amount of my monltly payment in
accordance with Section £ of iRl Nole,

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
{A) Change Oatcs
The interest rate | will pay may changs on the first day of March, 2004 , 20d on that day every shxth menth
thereafler. Each date on which my inlerost rete could change is calied a2 “Change Date -
{B) The indox .
Baginning wilh tha flret Crange Date, my interest rate will be based on & index. The "Index” &y he averege of
Interbank offared mios for clvmenth U.S. dollar-deneminmtcd deposlte in the London madcet {LIBORY), es
pubished in The Wall Siree! Journal. The most racant Index figure avallable as of the date 45 days before the
Change Date iy called 1o "Current Index.”
I 2t 3ny polnt in tma tha Index Is no fonger avalleble, the Note Holder wil chooye a new indax that is bages upen
comparsble information. The Note Holder will give me notlce of this choies.
(C) Calcuiation of Changes .
Before each Change Date. the Note Holdec will calculets nry pew Interest:ratp by adding slx and one-half
percentage pont{s} (6.500 %) to the Current Index. The Mote Wolder will then round the result of this addilion to
the nearsst one-eight of one percent (0.125%). Sublect to the kmifs stated in Seetion 4{0) betow, hix rounded
wmount wil be my new [nterast rate untll the next Change Qute. Thw Note Holder witl then determine b armount of
the monihiy paymant that would ba suficlent to repay the ungal! principsl thet [ 3m expected {0 ows at the Change

Date in full op the Maturily Dale ai iy new (nislest rate 1n substantislly equal sayments. The rasult of (hs
caleutation Wit be e new amount of my menily payment,

inlvets; :

T3 1ADS (Rev. DOV 1
' o o3 01302002 3.38:40 PM
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= ~DOCH# 3490024

CF" Certified Recarded On
APR. 12,22 BT 02 0ePM

Signed:
OFFICE CD, RECORDER
RAMSEY COUNTY Py

Fee Ayount: 2

O

{Smce Abore This Line For Recordiag Data}

2-59
MORTGAGE
Returz To; < . B
Sil A~ B 04Tl Rl
. F€ﬂ\*\t°3(" \"‘:T,E i’qit ' ) q}?f.'{*,
Foundation Title, LLC
3701 Shingle Creek Parkway
Suite 520

Brooklyn Center, MV 53430

DEFINITIONS

Words used in qultiple sections of this document e defined below and ciher words arc defined 1o
ions 3, 11, 13, 18, 20 and 21, Certain rules regarding the usage of words used in this document are

alse provided in Section 16.

(A) "Security Instrument” weans tis documens. which is dated Tamus=y 20, 2892
twgelier with all Kiders to this document.

0033789314

MINNESOTA-Single Famiiy-Fannis Mae/Freodm NMac UNIF INSTRUMENT Farm 3024 1/01

G 51NN (o50s,)
(]

Invis)

VMP MCATGAGE FORMS . (80CIEZ9.7281

/05/8, FREM 50 16



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case Number BKY 04-33752-GTK
Chapter 7
Danicl Vadnais,

Debtor(s)

MEMORANDUM OF LAW

Ameriquest Mortgage Company ("Movant”), submits this memorandum of law 1n support
of its motion for relief from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property owned by the Debtors.
On the date this case was filed, the Debtor(s) were delinquent in respect of payments duc under
the note and mortgage. Since this case was filed, Debtor(s) arc in arrcars in the total amount of

$3,730.14.

ARGUNMENT

1. Under Section 362.(d)(1) of the Bankruptey Code, rehiel from the automatie stay shall by
granted upon request of a creditor "for cause, including the lack of adequate protection ot an
interest in property of such creditor.” 11 U.S.C. Sec. 362 (d) ¢1). The Debtor(s) in this case have
failed to make the payments required by the notc and mortgage for a period of more than |
month. Debtor(s) have not otherwise provided Movant with adequale protection of i1s interest
the property. Such circumstances constitule cause, within the meaning of Section 362 (d) (1).
justifying relief from the stay. In Re Video East. Inc., 41 B. R. 176 (Bkricy. E. D. Pa. 1984); In
Re Frascatore, 33 B. R. 687 (Bkrtcy. k. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Cade, relief from the stay 1s also
appropriate where Debtor(s) have no equity in the subject property and the property is not
necessary to an effective reorganization. 11 U.S.C. Sec. 362 (d) (2). See, In Re Gellert, 55B.R.
970 (Bkrtcy. D. N. IT. 1983). In the present case the balance due Movant on the note and
mortgage is $164,979.57.

Accordingly, Movant is entitled to an order tenninating the stay and authorizing it to
foreclose its mortgage on the property.



Dated: O\‘/)\) M .

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

Signed:/e/  NANCY A. NORDMEYER

Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for Movant

7300 Metro Boulevard #390
Edina, MN 53439-2300

(952) 831-40060



04-33752-GFK

SWORN CHRTIFICATE CF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on September 3, 2004, I mailed copies of the
annexed Memorandum of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy thereof, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.

Daniel Vadnails
2291 County Rcad F
White Bear Lake, MN 55110

Richard Pearscn, Esq.
P.O. Bex 120088
New Brighton, MN 55112

Nauni Manty, Trustee
333 8. 7th Street STE 2000
Minneapolis, MN 55402

U.5. Trustee

1015 U.S. Courthouse

300 South 4th St.

Minneapolis, MN 55415 /;)

[

dtephanie Pilegaard

Subscribed and sworn to before me September 3, 2004.

\QBA\ \-)vkjkxlgtAu

Notary

5 AT S

poFopmastt



04-29282
0033789314
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Case Number BKY 04-33752-GFK

Daniel Vadnais,

Debtor(s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hcaring on September 27, 2004.

THIS CAUSE coming to be heard on the Motion of Ameriquest Mortgage Company, 4
creditor in the proceeding, the Court having jurisdiction, due notice having been given, and the
Court having been advised 1n the premises;

IT IS HEREBY ORDERED,

That the automatic stay heretofore cniered in this case is modified to the extent necessary
to allow Ameriquest Mortgage Company, its successors and/or assigns, to [oreclose the mortgage
on the real property commonly known as:

Lot 4, Block 3, Thome's Lakeridge No. 2, Ramsey County, Minnesota.

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001 (a)(3), this order is
cffective immediately.

Dated:;

BY THE COURT:

Judge of Bankruptcy Court



